
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



STATE ». BURTON. 233 

Supreme Court of Wisconsin. 
THE STATE ex. kel. BURPEE, Resp., v. R. W. BURTON, App. 

While the principal or teacher in charge of a public school is subordinate to the 
school board or board of education of his district or city, and must enforce rules 
and regulations adopted by the board for the government of the school, and exe- 
cute all its lawful orders in that behalf, he does not derive all his power and 
autnority in the school and over his pupils from the affirmative action of the board. 
He stands in loco parentis to his pupils, and because of that relation he has author- 
ity, where the board has remained silent, to enforce obedience to his lawful com- 
mands, subordination, civil deportment, respect for the rights of other pupils and 
fidelity to duty, which are obligations inherent in any proper school system, and 
constitute the common law of the school, which every pupil is presumed to know 
and is subject to, whether it has or has not been re-enacted by the district board 
in the form of written rules and regulations. 

The teacher has, therefore, in a proper case, the inherent power to suspend a 
pupil from the privileges of his school, unless he has been deprived of the power by 
the affirmative action of the proper board. 

The decisions of the department of public instruction on questions within its juris- 
diction are entitled to great weight, and should never be overruled by the courts, 
unless clearly contrary to law. 

As to whether a writ of mandamus can issue in any case to the teacher in charge 
of a public school to compel Tiim of reinstate a suspended pupil, qumre. 

Appeal from Circuit Court of Rock county. On mandamus. 

The relator is a resident of the city of Janesville, and the 
defendant is the principal in charge of the High School in that 
city. 

The relator presented his affidavit to the Circuit Court, in which 
he charged, in substance, that on the 13th of December 1877, the 
defendant, without lawful authority or right, and without legal or 
reasonable excuse, and contrary to the known wishes of the relator, 
suspended and expelled from said school the relator's son George, 
aged about sixteen years, who had theretofore been a pupil therein ; 
that the defendant has refused and still does refuse to admit the 
said George as a pupil in the school. 

To the writ the defendant made return, in which he set forth that 
he'suspended George from the privileges of the school for continued 
misconduct, persisted in by him after patient, kind and friendly 
advice by his teachers to abstain therefrom, to the injury and 
demoralization of his class and other pupils in the school. The 
return contained numerous specifications of disobedient and dis- 
orderly conduct, unnecessary to state in detail. It then proceeded 
to set forth — 
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" That his suspension from the privileges of the said High 
School was reported to the Board of Education, which approved, 
ratified, and sanctioned the same, and ordered said suspension con- 
tinued. 

" That on the same day of said suspension, this defendant did 
also give immediate notice of such suspension to Austin E. Burpee, 
father of the said suspended pupil, specifying the name of the 
suspended pupil, the character and date of the oifences for which 
he was suspended, the date of suspension, and other relevant 
information in relation to such suspension." * * * * 

" And this defendant avers, upon information and belief, that 
when the said George L. Burpee manifests and expresses regret for 
his aforesaid misconduct and behavior as a pupil of said High School, 
and makes a sincere promise of future good conduct, and by com- 
plying with the reasonable rules adopted by said Board of Educa- 
tion, he can be re-admitted as a pupil in said High School ; and this 
defendant, as teacher and superintendent of the same, will on such 
terms be glad to have him re-admitted as a pupil in said High 
School." 

The relator demurred to the return for insufficiency is not stating 
facts sufficient to show that the relator is not entitled to the per- 
emptory writ prayed for. 

Also, that said return is defective and insufficient in not setting 
forth the rules therein referred to, and in not stating the time 
when said rules were violated, and how and wherein violated, and 
also in not stating that said several rules were and each was known 
to said George L. Burpee, before the alleged violation of the same. 
Also, that it does not appear by said return or answer that the 
expulsion of said Burpee was at all necessary to the good order and 
government of said school. 

The court sustained the demurrer and ordered a peremptory 
mandamus to issue. The defendant thereupon appealed to this 
court. 

Bennett £ Sale, for appellant. 

Winans §■ McElroy, for appellee. 

The opinion of the court was delivered by 

Lyon, J. — The power of the Board of Education to suspend a 
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pupil from the privileges of the school under its charge, and even 
to expel him, for persistent misconduct, is freely conceded by the 
learned counsel for the relator. That the acts of misconduct 
charged against the relator's son in the defendant's return to the 
alternative writ of mandamus, furnished sufficient grounds for sus- 
pending him, we cannot doubt. And moreover, if he was lawfully 
suspended, no sufficient grounds for restoration are stated in the 
affidavit for the writ. Indeed the return shows affirmatively that 
he has not placed himself in a position to entitle him to restoration. 

On the argument of the appeal, counsel informed us that the 
learned circuit judge held that the defendant has no power to 
suspend a pupil for any cause, such power being vested by law 
exclusively in the Board of Education, and that the demurrer to the 
return was sustained on that ground. 

Whether the defendant has such power of suspension, and if so, 
whether it was properly exercised in the present case, are the con- 
trolling questio'ns to be determined on this appeal. 

While the principal or teacher in charge of a public school is 
subordinate to the school board or board of education of his district 
or city, and must enforce rules and regulations adopted by the 
board for the government of the school, and execute all its lawful 
orders in that behalf, he does not derive all his power and authority 
in the school and over his pupils from the affirmative action of the 
board. He stands for the time being in loco parentis to his pupils, 
and because of that relation he must necessarily exercise authority 
over them in many things concerning which the board may have 
remained silent. In the school, as in the family, there exists on 
the part of the pupils the obligations of obedience to lawful com- 
mands, subordination, civil deportment, respect for the rights of 
other pupils and fidelity to duty. These obligations are inherent 
in any proper school system, and constitute, so to speak, the com- 
mon law of the school. Every pupil is presumed to know this law 
and is subject to it, whether it has or has not been re-enacted by 
the district board in the form of written rules and regulations. 
Indeed it would seem impossible to frame rules which would cover 
all cases of insubordination and all acts of vicious tendency which 
the teacher is liable to encounter daily and hourly. 

The teacher is responsible for the discipline of his school, and 
for the progress, conduct and deportment of his pupils. It is his 
imperative duty to maintain good order and to require of his pupils 
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a faithful performance of their duties. If he fails to do so he is 
unfit for his position. To enable him to discharge these duties 
effectually, he must necessarily have the power to enforce prompt 
obedience to his lawful commands. For this reason the law gives 
him the power, in proper cases, to inflict corporal punishment upon 
refractory pupils. But there are cases of misconduct for which 
such punishment is an inadequate remedy. If the offender is 
incorrigible, suspension or expulsion is the only adequate remedy. 
In general, no doubt, the teacher should report a case of that kind 
to the proper board for its action in the first instance, if no delay 
will necessarily result from that course prejudicial to the best 
interests of the school. But the conduct of the recusant pupil 
may be such that his presence in the school for a day or an hour 
may be disastrous to the discipline of the school, and even to the 
morals of the other pupils. In such a case it seems absolutely 
essential to the welfare of the school that the teacher should have 
the power to suspend the offender at once from the privileges of the 
school ; and he must necessarily decide for himself whether the 
case requires that remedy. If he suspends the pupil, he should 
promptly report his action and his reasons therefor, to the proper 
board. It will seldom be necessary for the teacher in charge of a 
district school to exercise this power, because usually he can com- 
municate readily with the district board, and obtain the direction 
and order of the board in the matter. But where the government 
of a public school is vested in a board of education (as in the present 
case), with a more numerous membership than district boards, and 
which hold stated meetings for the transaction of business, the 
facilities for speedy communication with the board may be greatly 
decreased, and more time must usually elapse before the board can 
act upon a complaint of the teacher. In those schools the occasions 
which, require the action of the teacher in the first instance will 
occur more frequently than in the district schools. We conclude, 
therefore, that the teacher has, in a proper case, the inherent power 
to suspend a pupil from the privileges of his school, unless he has 
been deprived of the power by the affirmative action of the proper 
board. 

In the present case we think that the acts of misconduct alleged 
against the relator's son in the return to the alternative writ, were 
of a character which justified the defendant in suspending him 
temporarily, without the previous order of the board of education. 
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Although, for the purposes of this appeal, the specifications of 
misconduct contained in the return are admitted by the demurrer, 
we abstain from setting them out here because it might be unjust 
to the relator and his son to spread those specifications upon our 
records before there has been an opportunity to controvert them. 

It is believed that the conclusions we have reached in this case 
are in accord with the uniform rulings of the department of public 
instruction on kindred questions. The decisions by that depart- 
ment of questions within its jurisdiction are entitled to great weight, 
and should never be overruled by the courts unless clearly contrary 
to law. 

Certain special grounds of demurrer are assigned, but we do not 
deem it necessary to pass upon them. If any of them are well 
assigned leave should have been given to amend the return in the 
particulars wherein it is defective. Such leave would have been 
given, doubtless, had the ruling of the Circuit Court been based 
upon the special grounds assigned. 

It follows from the foregoing views that the Circuit Court erred 
in sustaining the demurrer to the return. 

We have grave doubts whether the writ of mandamus can issue 
in any case to the teacher in charge of a public school to compel 
him to reinstate a suspended pupil, but have concluded to leave 
that question undetermined on this appeal. "We, however, suggest 
to counsel for the relator, the questions whether, in case the aver- 
ment in the return is true that the board of education has ratified 
and confirmed the act complained of, the whole matter has not 
passed beyond the control of the defendant ; and whether the writ 
can now go to any person or body other than the board. 

We may be permitted to add, in conclusion, that our system of 
public schools necessarily involves the most delicate relations between 
parents and children on one side, and the school authorities on the 
other, and controversies must frequently arise growing out of the 
enforcement of school discipline. These controversies, relating as 
they usually do to the control, management and correction of pupils, 
are apt to have their origin in wounded parental feelings, and are 
frequently prosecuted with much bitterness. It is cause for con- 
gratulation that so few of these controversies appear in the courts. 
Most of them are determined by the superintendent of public 
instruction, whose decisions are almost invariably acquiesced in. 
This result is due to the ability and good judgment of the gentle- 
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men who have severally filled that high office for a long series of 
years, aided as we doubt not many of them have been, by the 
valuable counsels of the present learned and able assistant super- 
intendent, who has long served in that position greatly to the 
benefit of the state. We regret that this unfortunate controversy 
could not have been adjusted in the same manner. 

The order of the Circuit Court is reversed and the cause remanded 
for further proceedings according to law. 



The number of cases touching upon 
the powers and duties of school teachers 
as respects the correction and restraint 
of the pupils under their charge, is, 
considering the great importance of the 
interests involved, surprisingly small. 
The English authorities, especially, are 
very few ; and all the American cases 
to be found in the various series of re- 
ports, it is believed will be found cited 
in this note. 

The authority of the teacher with re- 
spect to the correction of his pupils is 
analogous to that which belongs to 
parents, and is regarded as a delegation 
of at least a portion of the parental 
authority, and the presumptions are in 
favor of the correctness of his action : 
State v. Pendergrass, 2 Dev. & Bat. 
365; Lander v. Seaver, 32 Vt. 114; 
Commonwealth v. Seed, 5 Pa. Law Jour. 
Rep. 78 ; Anderson v. The State, 3 
Head 455. See, also, Hatheway v. Rice, 
19 Vt. 102, 108. 

The old authorities and some modern 
ones seem to place the authority of a 
school teacher over the pupil, while it 
exists, upon precisely the same footing 
as that of a parent over his child : Fitz- 
gerald v. Northcote, 4 Eost. & Fin. 656, 
663, note, and cases cited, and 689, 
per Cockburn, C. J. The old authori- 
ties will be found cited in the note on 
page 663. This has, however, been 
questioned. Blackstone says : " The 
master is in loco parentis, and has such 
a portion of the powers of the parent 
committed to his charge, viz.: that of 
restraint and correction, as may be ne- 



cessary to answer the purposes for which 
he is employed :" 1 Bl. Com. 453. See 
also Chitty's note. And in Lander v. 
Seaver, supra, the court approve the above 
rule, and very reasonably say : " The 
parent, unquestionably, is answerable 
only for malice or wicked motives, or an 
evil heart in punishing his child. This 
great, and to some extent, irresponsible 
power of control and correction, is in- 
vested in the parent by nature and neces- 
sity. It springs from the natural rela- 
tion of parent and child. It is felt 
rather as a duty than a power. * * * 
This parental power is little liable to 
abuse, for it is continually restrained by 
natural affection, the tenderness which 
the parent feels for his offspring, an 
affection ever on the alert, and acting 
rather by instinct than reasoning. The 
schoolmaster has no such natural re- 
straint. Hence he may not safely be 
trusted with all a parent's authority, for 
he does not act from the instinct of 
parental affection. He should be guided 
and restrained by judgment and wise 
discretion, and hence is responsible for 
their reasonable exercise." 

This principle is further illustrated by 
the cases of Morrow v. Wood, 13 Am, 
Law Reg. (N. S.) 692 ; s. c. 35 Wis. 
59, and Rulison v. Post, "9 111. 567. 
In Morrow v. Wood, a father had direct- 
ed his child, in attendance upon a pub- 
lic school, to pursue only certain studies, 
selected by the father from those re- 
quired or permitted by law to be taught 
in snch school, and actually taught 
therein, and had forbidden the child to 
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pursue a certain other study, and this 
fact was known to the teacher of the 
school. It was held that such teacher 
was not authorized to inflict corporal 
punishment upon the child for the pur- 
pose of compelling it to pursue the 
study so forbidden by the father. Neither 
has the teacher, under the orders of the di- 
rectors, power to expel a pupil from the 
school under such circumstances for de- 
clining to pursue a certain study for- 
bidden by the parent : Rulison v. Post, 
supra. See also, Drilt v. Snodgrass, 66 
Mo. 286. 

The authorities all concede the power 
of the teacher, under proper circum- 
stances, to inflict a reasonable corporal 
punishment upon the pupil. This rule 
of law has, however, been criticised, 
and the tendency is to restrict rather 
than enlarge the authority of the teacher 
in this respect. In Cooper v. McJunkin, 
4 Ind. 290 (1853), Stuart, J., uses 
the following language : " The law still 
tolerates corporal punishment in the 
school-room. The authorities are all 
that way, and the legislature has not 
thought proper to interfere. The public 
seems to cling to a despotism in the gov- 
ernment of schools which has been dis- 
carded everywhere else. Whether such 
training be congenial to our institu- 
tions and favorable to the full develop- 
ment of the future man, is worthy of 
serious consideration, though not for us 
to decide." 

In that case, the reasonable rule was 
laid down, that a teacher in the exercise 
of the power of corporal punishment, 
must not make such power a pretext for 
cruelty and oppression ; but the cause 
must be sufficient, the instrument suita- 
ble, and the manner and extent of the 
correction, the part of the person to 
which it is applied, and the temper in 
which it is inflicted, should be distin- 
guished with the kindness, prudence, 
and propriety which becomes the station. 
See also Quinn v. Nolan, 4 Cin. Law 
Bull. 81. 



In State v. Pendergrass, 2 Dev. & 
Bat. 365, the rule, as to the extent of 
punishment, is laid down as follows : — 

" The welfare of the child is the main 
purpose for which pain is permitted to 
be inflicted. Any punishment there- 
fore, which may seriously endanger life, 
limbs or health, or shall disfigure the 
child, or cause any other permanent in- 
jury, may be pronounced in itself im- 
moderate, as not only being unneces- 
sary for, but inconsistent with, the pur- 
pose for which correction is authorized. 
But any correction, however severe, 
which produces temporary pain only, 
and no permanent ill, can not be so 
pronounced, since it may have been 
necessary for the reformation of the 
child, and does not injuriously affect its 
future welfare." * * * "When the 
correction administered is not in itself 
immoderate, and not, therefore, beyond 
the authority of the teacher, its legality 
or illegality must depend entirely on 
the quo 'animo with which it was admin- 
istered. Within the sphere of his au- 
thority the master is the judge when 
correction is required, and of the degree 
of correction necessary ; and like all 
others imparted with a discretion, he 
cannot be made penally responsible for 
error of judgment, but only for wicked- 
ness of purpose." See also Common- 
wealth v. Seed, 5 Pa. Law Jour. Hep. 78. 

In Commonwealth v. Randall, 4 Gray 
36, however, where, on the trial of an 
indictment of a schoolmaster for an as- 
sault on a pupil, the judge refused to 
instruct the jury that the defendant was 
criminally liable for punishing a pupil, 
only when he acted malo animo, from 
vindictive feeling, passion or ill-will, or 
inflicted more punishment than was 
necessary to subdue the pupil and secure 
obedience, and not for errors of opinion 
or mistakes of judgment merely, pro- 
vided he was governed by an honest 
purpose to promote the discipline and 
highest welfare of the school and the 
best interests of the pupil ; and in- 
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structed them that in inflicting corporal 
punishment a teacher must exercise 
reasonable judgment and discretion, 
and be governed as to the mode and 
severity of the punishment by the na- 
ture of the offence, the age, size, and 
apparent power of endurance of the 
pupil, and left it to the jury to decide 
whether under all the facts the punish- 
ment was excessive, it was held that the 
defendant had no ground of exception. 
In Lander v. Seaver, 32 Vt. 114, sub- 
stantially the same conclusion was ar- 
rived at, with the qualification that if 
there is any reasonable doubt whether 
the punishment was excessive, the mas- 
ter should have the benefit of the doubt. 

Admitting, then, the right of the 
teacher to chastise the pupil moderately, 
whenever the correction, as confessed by 
the pleadings, or as proved on trial, ap- 
pears to have been clearly excessive and 
cruel, it must be adjudged illegal : Bur- 
lington v. Essex, 19 Vt. 102, 108; 
Cooper v. McJunkin, 4 Ind. 290 ; Lan- 
der v. Seaver, 32 Vt. 114 : Anderson v. 
The State, 3 Head 455. 

As respects the limits of the jurisdic- 
tion over the pupil as to time and place, 
in Lander v. Seaver, 32 Vt. 114, it is 
said to be conceded that the right to 
punish extends to school hours, and that 
there seems to be no reasonable doubt 
that the supervision and control of the 
master over the pupil extends from the 
time he leaves home to go to school till 
he returns home from school. In the 
same case it was also held that, al- 
though a schoolmaster has in general 
no right to punish a pupil for miscon- 
duct committed after the dismissal of 
school for the day and the return of 
the pupil to his home, yet he may, on 
the pupil's return to school, punish him 
for any misbehavior, though committed 
out of school, which has a direct and 
immediate tendency to injure the school 
and subvert the master's authority. 
See, however, Murphy v. Board of Di- 
rectors, 30 Iowa 429, where, however, 



the decision was based upon a statute 
authorizing the directors to dismiss any 
pupils from school for gross immorality, 
or for persistent violation of the regula- 
tions of the school. 

Where, however, under a statute au- 
thorizing the board of directors to make 
and enforce all needful rules and regula- 
tions for the government, management, 
and control of schools, as they should 
think proper, not inconsistent with the 
laws of the land, a board of directors 
made a rule that no pupil should, during 
the school term, attend a social party, 
and the plaintiff, a pupil of the school, 
by permission of his parents, violated 
the rule and was expelled from the 
school for so doing ; in an action against 
the directors to recover damages for the 
expulsion, it was held, that under the 
law they had power to make needful 
rules for the government of pupils while 
at school, but no power to follow them 
home and govern their conduct while 
under the parental eye ; and that in 
prescribing such rule they had exceed- 
ed their power and had invaded the 
rights of the parents : Dritt v. Snod- 
grass, 66 Mo. 286. 

As respects the age of the pupil, if a 
person, who has attained his majority, 
voluntarily attends school, creating the 
relation of teacher and pupil, he thereby 
waives any privilege which his age con- 
fers, subjects himself to like discipline 
with those who are within the school 
age, and may be punished for refractory 
conduct. And the teacher in such case 
will escape liability therefor upon proof 
that the chastisement was under all the 
circumstances reasonable : The State v. 
Mizner, 45 Iowa 248 ; Stevens v. Fassett, 
27 Me. 266, 287. 

The master of a school may also im- 
pose reasonable restraint upon the per- 
sons of his pupils, either by way of 
prevention or punishment of disorderly 
conduct : Fitzgerald v. Northcote, 4 Fost. 
& Fin. 656, per Cockburn, C. J. ; 1 
Bl. Com. 453; Cooley on Torts 171. 
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The power of teachers and school 
directors, or other officers having the 
supervision and control of schools, to 
make rules and regulations for the gov- 
ernment of the schools, has been refer- 
red to in some of the cases already cited. 
Where their authority is not expressly 
defined by statute it may be said in gen- 
eral terms that such rules and regulations 
must be reasonable. The teacher has 
not, as it seems, a discretionary power 
of-expulsion, but only for reasonable 
cause : Fitzgerald v. Northcote, 4 Fost. 
& Pinlayson 656, 685, per Cockburn, 
C.J. 

In Massachusetts it is held that the 
school committee of a town have power 
to pass all reasonable rules and regula- 
tions for the government, discipline, and 
management of the public schools under 
their general charge and superintend- 
ence : Roberts v. Boston, 5 Cush. 198; 
Sherman v. Charleston, 8 Id. 160; 
Spillerv. Woburn, 12 Allen 127 : Hodg- 
kins v. Rockport, 105 Mass. 475. 

A school committee has, in Massachu- 
setts, authority, not subject to revision, if 
exercised in good faith, to exclude a 
pupil from a public school for miscon- 
duct which injures its discipline and 
management, such conduct not being 
mutinous or gross, or consisting of a 
refusal to obey the commands of the 
teachers, or of any outrageous proceed- 
ing, but of acts of neglect, carelessness 
of posture in his seat and recitatioD, 
tricks of playfulness, and inattention 
to study and the regulations of the 
school in minor matters : Hodgkins v. 
Rockport, 105 Mass. 475 ; see also Fitz- 
gerald v. Northcote, 4 Fost. & Fin. 656, 
687. 

The general school committee of a 
city or town have power, under the laws 
of Massachusetts, in order to maintain 
the purity and discipline of the public 
schools, to exclude therefrom a child 
whom they deem to be of a licentious 
and immoral character, although' such 
character is not manifested by any acts 
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of licentiousness or immorality within 
the school : Sherman v. Inhabitants of 
Charleston, 8 Cush. 160. 

The school committee of a town may, 
it is held, lawfully pass an order that 
the schools thereof shall he opened each 
morning with reading from the Bible 
and prayer, and that during the prayer 
each pupil shall bow the head, unless 
his parents request that he shall be ex- 
cused from doing so ; and may lawfully 
exclude from the school a pupil who re- 
fuses to comply with such order, and 
whose parents refuse to request that he 
shall be excused from doing so : Spiller 
v. Inhabitants of Woburn, 12 Allen 127. 
See also Donahoe v. Richards, 38 Me. 
376. As to the exclusion of the Bible 
from the schools, see Cooley on Torts 
289 ; Board of Education v. Minor, 23 
Ohio St. 211. 

School directors have in Illinois no 
power to expel a pupil for any reason 
except disobedient, refractory or incor- 
rigibly bad conduct, and for these only 
after all other means have failed : Ruli- 
son v. Post, 79 111. 567. And all rules 
and regulations adopted by school di- 
rectors must be reasonable and calcu- 
lated to promote the object of the law — 
the conferring upon all, free of charge, 
such an education as they are by law 
entitled to receive : Rulison v. Post, 
supra. 

Under a statute authorizing the mak- 
ing of reasonable and proper rules for 
the government of schools, a rule pro- 
viding that pupils may be suspended 
from school in case they shall be absent 
or tardy, except for sickness or other 
unavoidable cause, a certain number of 
times, is a reasonable and proper rule 
for the government of a school : Burdick 
v. Babcock, 31 Iowa 562. 

The prudential committee of a school 
district may, it has been held in Ver- 
mont, exclude children from further at- 
tendance upon a term of school, for 
absence contrary to the rules thereof, 
though such absence be pursuant to the 
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command of their Roman Catholic 
parents, and by direction of their priest, 
for the purpose of attending religious 
services on Corpus Christi day : Ferriler 
v. Tyler, 15 Am. Law Keg. N. S. 570 ; 
S. C. 48 Vt. 444. 

A requirement by the teacher of a 
district that the pnpils in grammar 
schools shall write English composi- 
tions, is a reasonable one ; and if 
such a pupil, in the absence of any re- 
quest from his parents that he may be 
excused from so doing, refuse to comply 
with such a requirement, he may be 
expelled from school on that account : 
Guernsey v. Pitkin, 32 Vt. 224. 

So, where one of the rnles adopted by 
the board of education provided that if 
any pupil should fail to be prepared 
with a rhetorical exercise at the time 
appointed therefor, he or she should, 
unless excused on account of sickness 
or other reasonable cause, be immedi- 
ately suspended from the department, 
the rule was held reasonable, and 
neither the teacher of the department 
nor the board of education were liable 
in damages for the suspension of a pupil 
for a failure to comply with the rule or 
to offer any excuse therefor : Sewell v. 
Board of Education, 29 Ohio St. 89. 

Whether an action will lie against a 
teacher for refusing to instruct those 
who lawfully come to him for instruc- 
tion, or whether the remedy is confined 
to an appeal to the governing board, 
Judge Cooley says, in his work on 
Torts, p. 288, is left in doubt on the 
authorities, though he expresses the 
reasonable opinion that such refusal is 
actionable. The parent of a child ex- 
pelled from a public school by order of 
the superintending school committee, 
can, it is held, maintain no action 
against them for such expulsion : Dona- 
hoe v. Richards, 38 Me. 376 ; Stephenson 
v. Hall, 14 Barb. 222. So, in Spear v. 
Cummings, 23 Pick. 224, it was held that 



the teacher of a town school was not 
liable to an action by a parent for re- 
fusing to instruct his children. See, 
also, Learock v. Putnam, 1 1 1 Mass. 
499. If an action can be maintained 
in such case, it should be in the name 
of the child and for his benefit : Stephen- 
son v. Hall, supra. See, however, 
contra, Roe v. Denting, 21 Ohio St. 
666, where an action for a wrongful ex- 
pulsion of the child was held to lie in 
favor of the parent against both the 
teacher and the local directors. The 
rule in Massachusetts has also been 
changed by statute : Stat. 1845, c. 214. 
See, also, as to action by pupil for ex- 
pelling him from school : Driltv. Snod- 
grass, 66 Mo. 286. 

As to the right of placing colored 
pupils in different schools, see the cases 
collected in Cooley on Torts 287, 288. 

As to the right of the state over chil- 
dren in respect to reform and industrial 
schools, see People ex rel. O'Connel v. 
Turner, 10 Am. Law Reg. (N. S.) 366, 
and note; 8. c. 55 111. 280; Mil- 
waukee Industrial School v. Supervisors, 
40 Wis. 328 ; Prescott v. State, 19 Ohio 
St. 184 ; Cooley's Const. Lim. *299. 

The principal case seems to be the 
first in which the particular point de- 
cided (viz., whether, in a proper case 
and where not deprived of the power by 
affirmative action of the proper board 
or by statute, the teacher can suspend a 
pupil from the privileges of the school), 
has ever been passed upon. At least no 
case has been found passing upon it. 
The power to expel for a reasonable 
cause was hinted at in Fitzgerald v. 
Northcote, but the question of expulsion 
was not necessary to the decision of the 
case. The rule laid down in the prin- 
cipal case seems, however, so eminently 
reasonable and proper, that we cannot 
doubt that it will establish the law upon 
this point. 

Marshall D. Ewell. 



